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HEATH, J., of the same opinion.
ROOKK, J., of the same opinion.
Judgment for the Plaintiff.

FITCH against RAWLING, FITCH AND CHATTERIS. Wednesday, Feb. 4th, 1795.

[Referred to, Mayor of London v. Cox, 1867, L. R. 2 H. L. 274; Warrick v. Queen's 
College, Oxford, 1870-71, L. R. 10 Eq. 129; L. R. 6 Ch. 716. Followed, Hall v.
Nottingham, 1875, 1 Ex. D. 3. Referred to, Bourke v. Davis, 1889, 44 Ch. D. 120.
Discussed, Edwards v. Jenkins, [1896] 1 Ch. 311. Referred to, Mercer v. Denne, 
[1904] 2 Ch. 550; [1905] 2 Ch. 586.]

A custom for "all the inhabitants of a parish to play at all kinds of lawful games,
sports and pastimes (a) in the close of A. at all seasonable times of the year, at their
free will and pleasure," is good. But a similar custom, "for all persons for the time
being, being in the said parish," is bad.

This was an action of trespass for breaking and entering the Plaintiff's close at
Steeple Bumstead in Essex, and playing there, with divers other persons to the Plaintiff
unknown, at a certain game called cricket, and other games, sports, and pastimes, and
in so doing, &c.

Pleas. 1st. Not guilty by all the Defendants. 2d. By Chatteris, "That there
now is and from time whereof, &o. hath been a certain antient and laudable custom
used and approved of in [394] the'said parish, that is to say, that all the inhabitants
for the time being of the parish aforesaid, have during all the time aforesaid, used and
been accustomed to have, and of right ought to have had, and still of right ought to
have the liberty and privilege of exercising and playing at all kinds of lawful games,
sports and pastimes, in and upon the said close in which, &c. every year, at all season-
able times of the year at their free will and pleasure;" he then averred, that at the
several times when, &c. he was an inhabitant of the said parish, and at those times,
being seasonable times, he entered the locus in quo, and played at cricket, &c. The
third plea, by Rawling and Fitch, stated the custom to be for "all persons for the
time being, being in the said parish, to have the liberty and privilege of exercising
and playing at all kinds of lawful games, sports and pastimes, in and upon the locus
in quo at all seasonable times, &c." and justified under that custom.

The replication to each plea traversed the customs alleged, and on the traverses
issues were joined, and a verdict found for the Defendants. And now Le Blanc, Serjt.,
shewed cause against a rule to arrest judgment (5). There is no good objection to the
customs stated on this record, and therefore no ground for arresting the judgment.
It is laid down in Gateward's case, 6 Co. 59 b. that though a custom for the inhabitants
of a place, as such, to take an interest or profit in the soil of another is bad, yet a 
custom for them to have an easement in another's soil is good. In Abbot v. Weekly, 
1 Lev. 176, a custom for the inhabitants of the vill to dance in the Plaintiff's close for
their recreation, was holden to be a good one. Here the case is stronger than that
of Abbot v. Weekly, the custom being alleged to be, to play at lawful games and sports
at all seasonable times. As to the custom in the second plea, there is no material
difference between the inhabitants and persons being in the parish. The claim of both
is merely for an easement, and there seems to be no more ground to object to all
persons being in the parish enjoying the easement, than to all the King's subjects
passing over a highway, in the soil of another.

(a) [But see Millechamp v. Johnson, Willes, 205 (n), where the Court were of
opinion, that a similar custom extending to any rural sports was too general and
uncertain. See also Bell v. Wardell, Willes, 202, and Steel v. Houghton} ante, vol. i.
p. 51. Rex v. Ecclesfield, 1 B. & A. 360.]

(b) When the rule was moved for, Mr. Justice Buller observed that as there was
a verdict for the Defendants on the whole record, it was useless to move in arrest of
judgment, for as it appeared that they had not committed the trespasses complained
of, it was immaterial what became of the special issues. The postea therefore was
amended by entering a verdict for the Plaintiff on the general issue, and for the
Defendants on the others.
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[395] Bond and Heywood, Serjts., in favour of the rule. Neither of the customs
stated on this record can be supported. With respect to the first, a custom for all the
inhabitants of a parish to have the liberty of exercising and playing at all kinds of 
lawful games at seasonable times of the year, at their free will and pleasure, is bad.
There is great uncertainty in the description of inhabitants; it includes all servants,
visitors, women and children : it depends neither on time nor estate : their interest is
transitory, and not in general noticed by the law. There is a jealousy therefore
entertained by the law, of the inhabitants of particular districts claiming rights in tiie
soil of others. They cannot claim by prescription, but only by custom. But when
they claim by custom for that which others prescribe, which is allowed from the
necessity of the thing, the legality of the custom is to be examined by the same rules
as if it were a prescription. Hob. 86, Day v. Savage, 1 Ventr. 383> Potter v. North. 
Now it is clear, that nothing can be prescribed for which is not the subject of a grant,
a prescription supposing an original grant. But a grant to all the inhabitants of a 
place would be bad for its uncertainty. They cannot claim a profit k prendre in the
soil of another, but are restrained to matters of discharge in their own, as from toll.
3 Mod. 290, Pain v. Patrick, from tithes, Cro. Jac. 152, or to matters of easement
in that of another. The matters of easement which they may claim, are to be classed
under two heads, such as are necessary for the enjoyment of their own estates, and
such as are for the public good. Instances of the first kind are customs to water cattle
at a certain watering place, to turn a plough in another's land, 3 Mod. 293, to use a way
to a church or market, Cro. Jac. 152, Cro. Car. 419, or to a well or spring, 15 Ed. 4, 29,
and the like. Of the second kind are customs to perambulate a parish, Cro. Eliz. 441 ; 
to erect a stall in a market, 3 Mod. 292, for fishermen to dry their nets, Cro. Car. 419,
and the like. The custom stated in the second plea, if it can be supported, falls within
the latter class. But in order to make it good, it ought to have shewn that the games
were for the recreation and health of the inhabitants, and that Chatteris played for
his recreation, on which ground the custom in Abbot v. Weekly was holden to be good;
it is not sufficient that they were merely for pleasure. This plea is also bad, as not
being an answer to the trespass laid in the declaration, which is [396] " that the defen-
dants broke and entered and remained in the Plaintiffs close, and there played together
with divers other persons to the Plaintiff unknown, at a certain game called cricket."
The Defendant, Chatteris, justifies this by saying, that the inhabitants by custom have
a right to play there, and therefore he as one of them played there. It appears
therefore on the record, that he played with the other defendants who were not
inhabitants, and with other persons. To them this justification cannot be applied:
they were trespassers, but what they did together was one act, 2 Eoll. Eep. 224, Storey 
v. Rice, and if they were trespassers he was one too, for he aided and assisted them.
If he be supposed to have been there by licence of law, he became a trespasser ab initio,
by abusing that licence.

With respect to the third plea, the custom there stated is also bad, it being for all
persons being in the parish, that is for all persons in the world, who may choose to
come into the parish. This is void for its generality. If there be such a right, it is
by the common law, and not by custom. Co. Litt. 110 b. So a right for all the men
of Kent to make trenches and bulwarks on the coast against an enemy, is by the
common law, and not by custom. Bro. Abr. tit. Customs, pi. 45. So for all the fisher-
men of Kent to go on the land of another to fish. Ibid. 46. So for all executors to
be sued by action of debt in the mayor's court of London, Fitzgibb. 51. If there be
such a right for all persons, any one might bring an action for an obstruction of it,
Co. Litt. 56 a. Westbury v. Powell. But surely it will not be contended that such an
action could be maintained, independent of property or inhabitancy. The right
claimed resembles a right for all the king's subjects to pass and repass over a public
highway, but no action could be maintained for obstructing the highway, without
special damage.

But be these customs good or bad, the Plaintiff is intitled to judgment, or at least
there must be a venire de novo. On the same record the jury have found that two
contradictory customs exist in the same place. Admitting that Defendants may sever
in their pleas, and plead inconsistent matters, the jury cannot find such inconsistent
matters, because they cannot exist in fact. The larger custom in this case cannot
prove the smaller, because the larger is void in law, and because the persons are
different who are to enjoy the benefit claimed. Thus a custom for a [397] copyholder

HeinOnline -- 126 Eng. Rep. 615 1486-1865



6 1 6 FITCH V, BAWLING 2 H. BL. 398.

to have common as belonging to this customary tenement, is not supported by evidence
of a custom extending to all the tenants. Brook v. Smith, MSS. of Perrott, Baron (a). 
So a prescription for a general right of common for 100 sheep, is not proved by
shewing such right for 120 sheep. Cro. Eliz. 722, though a prescription for a general
right of common will prove a prescription for any particular sort of common, Bull.
N. P. 59, and though a prescription for 100 sheep is supported by evidence for 100
sheep and 6 cows, Cro. Eliz. 722.

Le Blanc, Serjt., who was going to reply, was prevented by the Court.
BULLER, J.(b). Some nice and critical objections have been made to the pleadings

in this case, which I shall first consider. It is said that the plea of the Defendant
Chatteris does not answer the complaint laid in the declaration, which is, that all the
Defendants together with divers other persons unknown to the Plaintiff, played at
cricket in the Plaintiff's close, but that the plea alleges the custom to be for the
inhabitants of the parish to play at cricket there, and that Chatteris as an inhabitant
so played, that is, says my Brother Heywood, that he played there with other persons
who were not inhabitants, and who were therefore trespassers, and that he himself by
aiding them in their trespass, was guilty of an abuse of a licence in law, and there-
fore a trespasser ab initio. But this objection, supposing it to be a good one, does
not arise on the face of the plea, and if the Plaintiff would have availed himself of it,
he ought to have set it out by way of replication. It cannot prevail on a motion in
arrest of judgment, for admitting it to have more weight than I think it has, after
verdict, it is cured by the statutes of Jeofails.

Another objection made is, that the customs, whether good or bad, are repugnant
to each other, and therefore that the Court cannot give judgment on either of the
special pleas, though found for the Defendants. But it would be very strange if one
Defendant should plead a good plea, and it were found for him, that he should not
have judgment, according to the justice and truth of the case, though the other
Defendant should plead a bad plea. But why are these customs in-[398]-eonsistent
with each other? It might happen, that there might be at first a limited custom, and
afterwards a more extensive one, and I do not see why the second should root up
the first, or why they might not both exist together, supposing the second to be a 
good one.

But the real question is, whether the customs as stated are good. It is objected
to the first custom, that it is not alleged to be for the necessary recreation of the
inhabitants, nor that the Defendant Chatteris went into the close in question for his
recreation. But in the case in Levinz, the Court say that it is necessary for the
inhabitants to have their recreation. If so, it is a matter of law, and though there
may be precedents which state such customs to be for either the health or recreation
of the inhabitants, yet when the Court lay it down that recreation is necessary, it is
not necessary to be averred in pleading. As to the objection, that it is not stated
that the Defendant Cbatteris went into the locus in quo for his recreation, the words
of the plea are, that " he entered into the said close in which, &c. for the purpose of
exercising and playing at divers lawful games, sports and pastimes, and at those
several times respectively there played at the said game of cricket, and the said other
games, sports and pastimes, <fcc." Now what are sports and pastimes but recreations!
With respect to the case in Bro. Abr. Custom, pi. 46, there the custom was holden to
be bad, not because it was for the fishermen of Kent to dry their nets on the Plaintiff's
land, (which the case in Cro. Car. shews to be good,) but either because the digging
in the soil, in order to pitch stakes to bang the nets upon, was unnecessary, or it
tended to the destruction of the inheritance. But that is not the case here. There
is no authority therefore to oppose the case in Levinz; and upon the whole I think
that this custom is reasonable, and the plea good.

But I hold the other custom to be as clearly bad, as the first is good. How that
which may be claimed by all the inhabitants of England can be the subject of a 
custom, I cannot conceive. Customs must in their nature be confined to individuals
of a particular description, and what is common to all mankind, can never be claimed

(a) This case is mentioned in the MSS. of Mr. Baron Perrott, as having been tried
at Nisi Prius, before Carter, Serjt., Judge of Assize, 1726, who ruled the point, which
was acquiesced in by the Bar.

(6) Absent the Lord Chief Justice,
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as a custom. And I perfectly agree, that no action could be maintained for interrup-
tion of it, any more than in the instance put by my Brother Bond of a [399] highway.
There must be therefore judgment for the Defendant Chatteris on the first special plea,
and for the Plaintiff against the other two Defendants.

HEATH, J. I am of the same opinion. The lord might have granted such a 
privilege, as is claimed by the first custom, before the time of memory. As to the
second, it is clearly bad, being for all mankind, and on that the case in Fitzgibbon, 51,
is in point.

ROOKE, J. There seems to me no objection to the first custom, and no ground
for the second.

DOE, ON THE DEMISE OF CLARKE, against CLARKE AND OTHERS.
Monday, Feb. 9th, 1795.

[Applied, Goodale v. Gawthorne, 1854, 2 Sm. & G. 377; In re Corlass, 1875, 1 Ch. D.
463. In re Burrows, [1895] 2 Cb. 499. Referred to, In re Wilmer's Trusts, [1903]
1 Cb. 884; Fillar v. Gilbey, [1906] 1 Ch. 591; [1907] A. C. 139; In re Salaman, 
[1908] 1 Ch. 8.]

Lands, &c. are devised to B. for life, and after his decease to all and every such child
or children of B. as shall be living at the time of his decease : a posthumous child
of B. shall share equally with those who were born in his lifetime. An infant en
ventre sa mere is considered as born, for all purposes which are for his benefit (a).

This ejectment, brought to recover one undivided fourth part of two rectories
impropriate, with the parsonages of the churches of Tunstead and Sco Ruston, in the
parishes of Tunstead and Sco Ruston in the county of Norfolk, and also one undivided
fourth part of certain lands, &c. in the said parishes, and of the advowson of the
vicarage of Tunstead and Sco Ruston, was tried at the summer assizes 1793, for the
county of Norfolk, before the Lord Chief Justice of this court, when a verdict was
found for the Plaintiff, subject to the opinion of the Court on the following case, viz.

William Pearce Clarke being seised in fee of the rectories, &c. in the declaration
mentioned, by bis will dated the 27th of February 1782, devised amongst other
things " all that his rectory or rectories impropriate, parsonage or parsonages of the
church and churches of Tunstead and Sco Ruston, in the county of Norfolk, and all
tithes, tenths, oblations, obventions, profits, emoluments and commodities whatsoever
to the same belonging or appertaining, and also all his messuages, buildings, glebe
lands, tenements, and hereditaments whatsoever, to the said rectory or rectories
belonging or appertaining, with their and every of their appurtenances, and also all
that his advowson, donation, right of patronage, and presentation of the vicarage of
the church and churches of [400] Tunstead and Sco Ruston, with the rights, members
and appurtenances thereunto belonging, to his brother Henry Clarke, and his assigns,
for and during the term of his natural life, and from and after the decease of his said
brother Henry Clarke, to the use and behoof of all and every such child or children
whether male or female, of his said brother Henry Clarke, as should be living at the
time of his decease, (other than and except Bridget his the testator's niece,) as tenants
in common, and not as joint-tenants, and of the several and respective heirs and assigns
of such child or children for ever." The testator William Pearce Clarke died on the
first of May 1782, without altering or revoking his will, leaving his said brother
Henry Clarke surviving, who died on the 21st of October 1782, leaving Elizabeth
Clarke, his widow, Bridget his daughter by his first wife, and Elizabeth, Mary and
Judith, his three daughters by the said Elizabeth his second wife, which said three
daughters are the above named Defendants; and also leaving his said wife Elizabeth
pregnant at the time of his death, who was delivered of a daughter Harriet Clarke on
the 23d of May 1783; which said Harriet Clarke was the lessor of the Plaintiff; and
was actually ousted by the Defendants before the action was brought.

Le Blanc, Serjt., was going to argue on behalf of the lessor of the Plaintiff, when
the Court said they wished to hear the other side. Accordingly

Bond, Serjt., on the part of the Defendants, stated the question to be, whether

(a) [Vide Long v. Blackall, 7 T. R. 100. Whitelock v. Heddon, 1 Bos. & Pul. 243.
Fearne, Cont. Rem. 309, 6th edit. Bull. N. P . 105.]

C. P. iv.—20*
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